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Recent advances in the understanding of human memory – which emphasize its 

unreliability and its malleability – necessitate a reconsideration of the law that allows a 

person to be convicted of a serious crime such as rape on the uncorroborated evidence of 

only one witness. 

 

These advances, the result of substantial research into memory over recent years, 

emphasize what has been apparent throughout, as a matter of common sense, viz that it is 

very dangerous to convict a person on the uncorroborated evidence of only one witness. 

 

This is what the Wisdom of the Ages has also consistently told us, but in recent years we 

have chosen not to listen. 

 

Recent research has explored issues relating to long-term memory, recovered memory 

and shorter-term memory. 

 

Researchers have described long-term memory as being “effectively a myth.”  This is 

because memories are easily embellished.  Imaginary details are added through wishful 

thinking or to make a more logical story. Simply retelling a tale may be enough to change 

that memory for good. Research is now producing a volume of evidence leading to these 

conclusions.  This must have profound implications for historical sex allegations in cases 

where there is no corroborative support. 

 

Recovered memory is now effectively discredited.  The latest research at Harvard 

University has concluded that in most cases recovered memories are probably false 

memories, generated from imagination.  There is also substantial evidence indicating how 

easy it is to implant false memories, which come to be believed as true.  How many 



people have been convicted on the basis of recovered memory? Often a complainant with 

poor self esteem and a dysfunctional life feels that something is terribly wrong in her or 

his life and wonders if the cause is abuse, the memory of which has been repressed.  A 

memory then develops either spontaneously or through memory recovery techniques. 

 

Shorter-term memory is just as unreliable.  Recent research has demonstrated that people 

can develop a memory of an event that did not happen to them by simply imagining its 

occurrence. Twenty five per cent of participants in research studies, which were reported 

last year, developed a memory for an imagined event and a belief that it had happened. 

 

Against this background the dangers of convicting people on the uncorroborated evidence 

of only one witness are obvious. They are heightened by the frequency of false 

complaints. 

 

The indications are that false complaints are common-place. More than that they are, 

having regard to human nature, inevitable. In one New Zealand city, Palmerston North, 

the police said earlier this year that they are receiving one false allegation of sexual 

offending each week. Late last year the police at Wellington said they had received 12 

false sexual assault complaints in one month alone, while in one week at Upper Hutt  

three false complaints were received. False complaints are, according to one detective 

sergeant quoted in the media, “out of control.”  And, what we need to bear in mind is that 

these are the cases where the falsity is readily apparent.  

And the others? They go through the system causing havoc in the lives of innocent 

people. 

 

There are two types of false complaint. First there is the malicious complaint. That 

requires little comment, other than to say that it has been said to be less common than the   

second, which is the mistaken complaint. The mistaken complaint can be attributed to 

three broad causes. 

 



First, the unreliability or malleability of memory, whether it be a created long term 

memory, a recovered memory generated from imagination or a shorter term memory, the 

result of imagining an event. 

 

Secondly, psychotic illnesses are sometimes responsible for false allegations.  The 

allegation can be the result of a delusion, a symptom of the illness.   One commentator 

has observed: 

The content of paranoid delusions is derived from ambient social phenomena, and 

in recent times sexual abuse allegations are likely to become incorporated into 

these delusions, just as in different eras, paranoid delusions might have involved a 

belief in being possessed by witches or being persecuted by Communist spies. 

 

Thirdly, there is the concept of misinterpretation of consent. Justice Thomas has 

described consent as a “decidedly malleable concept” ranging from “failing to 

demonstrate some form of resistance” to “active participation or encouragement of 

another’s approach.”  Dr Felicity Goodyear-Smith has observed that most rape cases 

involve situations where there are no threats of physical violence or actual force used by 

the man and the woman demonstrates no resistance to sexual intercourse.”  She has said: 

 

A woman might have actively participated in sexual activity ‘in the heat of the 

moment’, especially if influenced by the disinhibitory effect of a drug such as 

alcohol.  After the event, however, she may regret her actions, and feel she was 

‘taken advantage of.’  The issue of consent then becomes a value judgment. From 

the man’s perspective, he may have interpreted her actions as ‘freely given 

consent’. From her perspective, however, she may retrospectively interpret his 

sexual advances as unsolicited and subsequently believe that the experience 

constituted sexual assault. 

 

Dr Goodyear-Smith has written that there is now considerable evidence that a woman 

may come to believe that she has been sexually assaulted when in fact this has not 

occurred. 



 

What is frightening about the mistaken complainant is that she or he will genuinely 

believe the allegation. The memory, even though the result of imagination, is all too real 

and vivid and the distress it causes is real. Hence, the mistaken witness can often, as a 

result, be a very convincing witness. 

 

It takes little imagination to see the implications of this for the criminal justice system. 

 

There is a fundamental flaw in the law when it allows the conviction of a person on the 

uncorroborated evidence of only one witness when it is now known that memory is 

readily malleable and that simply imagining an event can for significant numbers of 

people produce a memory for it and a belief that it has happened.  

 

Similarly, there is a fundamental flaw in the law when it allows the conviction of a 

person on the uncorroborated evidence of only one witness where misinterpretation of 

consent can readily occur and also where delusions can occur as a symptom of psychotic 

illness.  

 

When s 23AB of the Evidence Act was enacted in 1986, removing the requirement that 

the judge warn the jury in a sex trial of the dangers of convicting on uncorroborated 

evidence, it was justified on arguments that assumed that false complaints would be 

malicious in nature; that they would be motivated by jealousy or spite.  Those urging the 

change did not have the benefit of what we now know, from scientific research, about the 

frailties of memory and the power of imagination.  It was said that rape was not a charge 

easily advanced. That may be so, but it does not deal with the complainant who genuinely 

but mistakenly believes there was a rape. 

 

It was said that there was not a significant number of false complaints, and that false 

complaints were quickly perceived by the police, after investigation, to be unfounded.  

The Wood case and the Nick Wills case demonstrates that to be wrong, as indeed do 



numerous others.  There can be no assurance that the police will quickly identify all false 

complaints, or identify them at all. 

 

It was also said that the rule requiring the warning encouraged the false assumption that 

women are peculiarly prone to malice and mendacity. Again, that was to confine false 

complaints to the malicious. Today we are more concerned with false complaints that are 

the result of mistake. And false complaints are also made by men. 

 

And as the stresses in society continue to grow the problem will continue to grow. 

 

While it is important that we should at gatherings such as this consider other issues in this 

area, such as whether evidence of complainants should be given by video link or in 

narrative form, any changes of that sort are simply tinkering with the system while a 

fundamental defect goes un-addressed by the law, a defect that can be expected to put the 

innocent in prison. 

 

It is sometimes said that there is no reason to subject the evidence of a complainant in a 

sexual case to any more scrutiny or suspicion than any other complainant.  That may be 

so, but we would be turning away from reality if we ignored the police view that of the 

people charged each year with making false statements, most of the false statements were 

allegations of sexual offending. 

 

It is also sometimes said that sexual offending is an area where it is difficult to obtain 

corroborative evidence because the acts mostly take place in private with only two 

persons present. 

 

This, however, did not stop the conviction of people prior to 1986, when the requirement 

of a judicial warning was abolished. Corroboration was often available even though the 

incident had taken place in private. 

 



It must be the case, however, that people avoided conviction prior to 1986 either because 

they were not prosecuted or not convicted where they might expect to be convicted today. 

 

But it comes down to this. To avoid the conviction of the innocent there is a price to be 

paid.  That price is the acquittal of certain numbers of guilty people.  It is important, for 

the protection of the innocent, that society remains ready to pay that price. Once we erode 

that principle we are going to convict greater numbers of innocent people.  Conviction on 

uncorroborated evidence is a significant erosion of the principle. 

 

In my paper I have identified a number of systemic failings. Of those failings the 

corroboration issue is the most significant. The others are more readily amenable to 

correction. 

 

The first is a mindset that has developed over the last two decades on the part of those 

involved in this area that complaints must be genuine, and that it was very unlikely that 

an allegation would be false. I record my view that this was the result of the pendulum 

swinging from one extreme to the other. At the first extreme there had been an undue 

skepticism about complaints. It may now be that the pendulum has started to swing back, 

hopefully to achieve a position somewhere in the center ground. But for too long there 

was a tendency to view allegations as probably true, creating a form of presumption of 

guilt.   

 

I identify failings to properly exercise the discretion to prosecute; failings both on the part 

of the police and the crown solicitors. The safer course has been seen to let a case 

proceed when a proper review of the evidence should have led to the conclusion that 

there were not realistic prospects of conviction. 

 

I have also suggested that judges have sometimes been too conservative in the exercise of 

the discretion under s 347. 

 



As the pendulum swings back these failings may correct themselves.  The issue of 

corroboration, however, will be harder to remedy.  It may indeed become an on-going 

issue.  

 

 

 

 

 

 

 

 

 

 

  

  


